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WILLIAM G. BERTAIN
ATTORNEY AT LAW
1310 SIXTH STREET

EUREKA. CALIFORNIA 95501

TELEPHONE (7071443-5078

July 23, 1998

Governor Pete Wilson
State Capitol
Sacramento, CA 95814

RE: Reconsideration of the Headwaters Deal
Dear Governor Wilson:

What to do about Headwaters? I submit that it is in the best interests of everybody
except Charles Hurwitz that you withdraw your support for the Deal.

Much has transpired, much has changed, and much has been learned since the
September 1996 Headwaters Deal was signed. Critical facts have now been revealed and
significant events have unfolded - facts and events justifying complete reconsideration.

The temptation for elected officials to want to "put the Headwaters issue to bed",
"to put it behind us", and "to do the Deal" is great - but for the greater good it must be
avoided. Because of its fundamental and basic unfairness, its immense negative long-term
consequences, and the bad example and precedent it will provide, the Headwaters Deal
must be considered fatally flawed and receive full reconsideration in light of facts disclosed
and questions raised in the past two years.

Because of its significance, Headwaters can be "a defining, legacy-making moment"
for elected officials and politicians, both at the state and federal levels, for good or ill. In
its present proposed form of resolution, the legacy will be one of sour taste, sadness,
devastation, and injustice.

The currently proposed solution of the Headwaters controversy, as embodied in the
1996 Headwaters Agreement, an agreement entered into before later-discovered facts
became known to the public, is now understood and viewed by most people as
misconceived and fundamentally unfair. Most people, informed of the facts, have
concluded that the Headwaters Deal is in fact offensive to the public good. It is far too
generous to a corporado, Charles Hurwitz (the owner of 68% of Maxxam Corp.), who
has conducted a nearly 13 year campaign of wanton destruction in the Redwood
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Region, pounding the hillsides with his rapacious and irresponsible harvesting to the point
of causing a region-wide collapse of the watersheds, violating numerous laws, trampling
on property rights of others, and proving absolutely untrustworthy. To reward a
corporate pirate like Hurwitz in the manner proposed provides a terrible example to the
youth of our country and our state. To have our leaders and our elected officials "wink"
(for 12%: years) at the fraudulent methods by which Charles Hurwitz has accumulated his
ill-gotten wealth is saddening. To know that he has used those millions which he has
wrongfully obtained to pollute and confuse the political process is maddening. But to now
witness both the unmitigated unmaking of the local economy and the willful, nearly

guaranteed ravaging of the habitat necessary for the survival of several entire fisheries, is
incomprehensible,

One has to wonder how sadly dysfunctional our form of representative government
has become to result in such a sad state of affairs.

But what are the new facts, that after further consideration by you, should merit
a new and well-thought out, fair, and effective solution to the Headwaters controversy?
I submit that there are at least eleven points meriting your consideration.

1. WHY PAY $380 MILLION FOR UNHARVESTABLE TIMBER?

Why is it Charles Hurwitz and his Maxxam Group are going to be paid $380
million for timber that, under the clear application of the Endangered Species Act, cannot
be legally harvested? This question has been posed by many people, including Sam
Donaldson of ABC’s Primetime Live on March 4, 1998. A copy of the transcript of Sam’s
conversations with John Campbell and Congressman Ralph Regula is attached
(Attachment 1). The Headwaters Deal more than fully compensates Maxxam for the full
value of the trees if all of them could be harvested. However, it compensates the local
economy at less than one-thirtieth of the jobs and the economic impacts associated with
the harvested value. Why should Maxxam get full harvest value for the trees and the
local region and the workers get what amounts to zilch?

It still amazes me that Hurwitz has been able to bring his scam as far as he has.
I think the basic questions must be asked: How is it that Hurwitz, whose rapacious
harvesting practices were what triggered the application of the Endangered Species Act
(ESA) to Pacific Lumber’s timberlands in the first place, is being paid $380 million for
trees that he cannot cut under the ESA? I wish that some people in Washington and
down in Sacrament would answer that questions.

W &8
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Contrary to the expressed hope in Senator Dianne Feinstein’s October 7, 1996
Open Forum piece, a copy of which is attached (Attachment 2), the Headwaters Deal will
"deliver an economic blow", a severe one, to the local communities that depend on the
timber industry.

2. ONE BILLION BOARD FEET REMOVED FROM RESOURCE/JOB BASE

The Headwaters Habitat Conservation Plan (HCP) proposes to set aside a reported,
minimum (as of 4/1/98) of an additional of 270 to 400 million board feet of old-growth
redwood, on top of the 600 million board feet of old-growth redwood contained in the
original 4,400 acres. This means that the Humboldt County area is going to be severely
impacted by the removal of over 1 billion board feet of old-growth redwood from our
local timber resource base. This timber base would have produced many jobs over the
next several decades if harvested at a reasonable pace. The additional 400 million board
feet is supposedly to be set aside for 50 years. This assumes that somebody will moth-ball
an old-growth sawmill for at least 45 years. That is unlikely. What it really means is for
all intents and purposes, a billion board feet is removed from our local economy. This is
2/3 the size of the 1% billion board feet removed by the 1978 Redwood Park Expansion.
Such a huge additional impact clearly merits full re-examination of the entire Headwaters
transaction by our elected officials.

3. HCP WILL PUT SALMON STOCK ON BRINK OF EXTINCTION

Those groups and individuals most involved in the effort to restore the salmon
fisheries on the Northcoast and throughout Northern California are expressing their
adamant dissatisfaction with Pacific Lumber’s HCP. The clear failure to employ the best
available scientific methodology in the development of the HCP insures that salmon runs
will be destroyed, or at the very least, kept on the brink of extinction. So not only will
our area’s old-growth redwood timber base be slashed to the point of non-existence, the
tremendous economic benefit from salmon stock restoration will be lost as well.

4. REBUFF OF REQUEST FOR MITIGATION FUNDING TO DIVERSIFY
WAS IRRESPONSIBLE AND UNFAIR

With the loss of over 1 billion board feet of old-growth redwood from our local
timber base, Humboldt County is going to be severely impacted. So far, no significant
mitigation program has been established to offset the negative and economic impact in this
loss of good paying industrial jobs. The U.S. Congress has recently appropriated a (one-
time) minimalist amount of $10 million, but only to offset the loss of timber taxes to the
government of Humboldt County over the next decade or so. This contrasts sharply with
the compensation/ mitigation program established under the leadership of Congressman
Phil Burton as the result of the removal of 1.5 billion board feet of old-growth redwood

W&6-
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from our region’s timber resource base following upon the 1978 Redwood Park Expansion.
That package, including employment severances, EDA Grants and the construction of the
Redwood National Park Highway by-pass exceeded $260 million.

The public entities of the City of Eureka, The County of Humboldt, the Humboldt
Bay Harbor Recreation & Conservation District, the Humboldt Bay Municipal Water
District, and the Northwestern Railroad have each approved Memoranda of Under-
standing, calling on state and federal legislators to help mitigate the severe economic "hit"
of the Headwaters Agreement by assisting in obtaining funding for public infrastructure
improvements in Humboldt County which will help to diversify the local region’s
economy and provide a healthy employment base. The primary focus has been on con-
structing a much-needed marine terminal on Humboldt Bay and ancillary rail and
highway improvements, as well as an adequately funded long-term program for watershed
rehabilitation within Humboldt County. Copies of these resolutions are attached to this
letter (Attachment 3).

Until now, the negative impact of the Headwaters Deal has been ignored. We ask
that you afford us the opportunity to address this issue and discuss the possibility of
obtaining mitigation funding to enhance our transportation infrastructure and restore the
watersheds that have been destroyed by Maxxam’s policy of plunder.

5. THE NEW PACIFIC LUMBER CANNOT BE TRUSTED

The phenomenal number of timber violations committed by the new Pacific
Lumber Company, the unprecedented revocation of Pacific Lumber’s license, and Pacific
Lumber’s wrecking of numerous watersheds in Humboldt County suggests that no
rational person or public agency can trust the Pacific Lumber Company of Charles
Hurwitz, John Campbell, and Tom Herman to perform according to any promised
standard, to wit, even the very weak standard proposed in the HCP. As Judge Marilyn
Miles of the Humboldt County Court recently stated on May 22, 1998, in sentencing
Pacific Lumber for a small number of timber violations, regarding its refusal to willingly
serve an additional time on probation rather than pay a fine of $13,000, "I don’t think

that puts out a very good message". See attached copy of May 28, 1998 news article
(Attachment 4).

6. PACIFIC LUMBER/HURWITZ NOT ELIGIBLE FOR HCP

It is unclear that Pacific Lumber and Charles Hurwitz can even qualify for the
issuance of a "take permit" under 50 CFR 13.21(b)(1-3), which reads as follows:

(b) Upon receipt of a properly executed application for a permit, the
Director shall issue the appropriate permit unless:

W &b~
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(1) The applicant has been assessed a civil penalty or convicted of any criminal
provision of any statute or regulation relating to the activity for which the application is
filed, if such assessment or conviction evidences a lack of responsibility.

(2) The applicant has failed to disclose material information required, or
has made false statements as to any material fact, in connection with his
application.

(3) The applicant has failed to demonstrate a valid justification for the
permit and a showing of responsibility. (Emphasis added)
(See Attachment 5)

With over two hundred logging violations of the California Forest Practices Act on its
record, and several convictions, along with the revocation of its Timber Operators license,
it would appear that the evidence of responsibility for engaging in the "activity of logging
for which Hurwitz/Maxxam/Pacific Lumber have applied" is lacking. Further, the
devastation of the town of Stafford and the damage to the residential users in the Elk
River watershed, both caused by irresponsible logging, would seem to establish that the
applicant has failed to demonstrate a showing of responsibility as required under sub-
paragraph (b)(3). Sub-paragraph (b)(1) therefore appears to prohibit issuance of such a
permit. It should be noted that the California Regional Water Quality Control Board
issued an order on March 9, 1998 to Pacific Lumber requiring that Pacific Lumber provide
both domestic and agricultural water to the residents of the Elk River watershed, because
of the damage caused by Pacific Lumber’s irresponsible logging, to the water systems and
supplies of a number of residents. In keeping with its abysmal reputation, Hurwitz’
Pacific Lumber refused to supply water to the residents and appealed that order. In light
of this and other noted demonstrations of bad faith, do you really believe Pacific Lumber

should be issued a "take" permit? If so, on what basis can it be issued? On the word of
Charles Hurwitz?

7. WHY PAY $380 MILLION FOR TIMBER WORTH $20 MILLION?

Why is it that Hurwitz and his Texas raiders are receiving $380 million for the
Headwaters Forest and valuation performed by the Forestry consulting firm of Mason
Bruce & Girard for the Justice Department in July 1996, indicated that the value of
Headwaters Forest was valued at $20 million if the Endangered Species Act applies and
$250 million if it were not applied, that is if all of Headwaters was loggable. Although
that valuation was prepared in July 1996, it was not released at that time. A copy of that
valuation was obtained by the Washington Post in July 1997 (Attachment 6). Why was
that valuation which was requested by the U.S. Department of Justice suppressed just
prior to the entering into the Headwaters agreement? What was going on at the Interior
Department at that time to keep such a critical document out of the public arena?
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8. UNPUBLICIZED RESOLUTION OF TAX TREATMENT FOR HURWITZ

A question remaining unanswered but of growing concern to those following the
Headwaters controversy is the manner of resolution of the issue of the "closing
agreements” described in Paragraph 6(c) of the September 1996 Headwaters Agreement,
which reads as follows:

Paragraph 6: "It is agreed that the following shall each be a condition to
closing of the Agreement:

() The issuance on or before the closing date by the Internal Revenue
Service and the California Franchise Tax Board of closing agreements in
form and substance sought by and satisfactory to the Pacific Lumber Parties,
setting forth acceptable federal and California income tax consequences of
the transactions;"

It would be very helpful and only fair if the matter of the tax treatment of the
Headwaters Agreement were to be made public prior to any further action being
undertaken by any legislative body.

9. EVEN HURWITZ REFUTES INFLATED VALUE

Has any person at any level of government been able to relate the valuation of $380
million for the roughly 4,500 acres of old-growth redwood in the Headwaters Forest with
the statement in Hurwitz’ own "takings" case filed in April 1996 in the Court of Claims
wherein it is stated that under a scenario where 6,000 acres would be withdrawn from
forest management activity, the present discounted value of the future lost harvest would
be $166 million. It would be very much appreciated by the American citizenry, I believe,
if we were to learn why it is that a wealthy Texan corporado is being paid more for less
old-growth acreage than even he said 6,000 acres of old-growth was worth in his lawsuit.
Are we entitled to an explanation? See page 76 of Hurwitz’ Complaint for Adverse
Possession, a copy of which is attached (Attachment 7).

10. THE "TAKINGS" ARGUMENT IS BOGUS

Regarding the "takings" case, has any Congressional Committee obtained an objective
opinion from the U.S. Department of Justice regarding the strength or weakness of the
Hurwitz "takings" arguments? It seems almost laughable to argue that Hurwitz would
succeed under any reasonable Lucas case analysis. It is very doubtful that his case has any
merit because, under the leading Lucas case theory, one has to be deprived of substantially
all of the economic value of one’s real property to be able to successfully allege a "taking".
Clearly Hurwitz cannot do so because, even without the Headwaters, he would probably
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still have over $1 billion worth of timber. And the creation by Maxxam in 1993 of Wb

Salmon Creek Properties to hold ownership of the Headwater Forest will clearly be seen

}0

by the Courts to be a sham, as far as the "takings" case is concerned, since it is a wholly- | con.

owned subsidiary of Pacific Lumber Company.
11. HCP/SYP CONVERTS TO "PULPWOOD" ECONOMY

Based upon the Pacific Lumber outline/summary of its HCP/SYP, available on the
Internet, it is pretty clear that Hurwitz’ intention is not to transform Pacific Lumbers’
operation into a mature second-growth saw-log operation but into what can best be
described as a "chip", a "pulpwood", or a "pecker pole" operation with a minimum of
employees. The new Pacific Lumber Company apparently plans to operate on a maximum
40-50 year cycle with several re-entries on timber parcels during that period.

As you know, this approach does not allow the forest to obtain maximum sustained
production of high quality timber products. However, it does allow Hurwitz to reduce
employment, make Pacific Lumber’s operations dismally robotic, and produce little labor-
intensive activity. You are urged to review the HCP/SYP carefully with an eye toward
the drastic reduction of employment that will come, not merely from the removal of old-
growth from the resource base, but from the complete conversion of Pacific Lumber to
a "short-rotation" approach - an approach that guarantees minimal employment.

The logical result of the Headwaters Agreement/Headwaters HCP will likely be the
sale of Pacific Lumber to Simpson Timber or, perhaps, Sierra Pacific, within one to five
years. It is pretty clear that Maxxam wants out of Humboldt County. And the
Headwaters Deal, as it stands, facilitates the implementation of Hurwitz’ exit scenario, or

end-game strategy, while simultaneously unjustly enriching one of the true rogues of the
American economy.

A CONCLUSION WITH A FAIR SOLUTION

More could be said about how there can be no peace without justice, how the end
cannot justify the means, how soft-money paths to partisan groups corrupt our system of
government, how money-bag-man Tommy Boggs is likely to get his percentage of the
Deal, how the "debt for nature” concept for Headwaters is utterly absurd and unjust, and
how the social disruption and family stress likely to result from the Deal has been ignored
totally by the legislative and executive branches - but it would be a mere sad litany to add
to the tale of woe introduced to Humboldt County by the Hurwitz invasion.

W& b~
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Suffice it to say, I urge you to give a thorough reconsideration to the Headwaters
Deal. All aspects need a thorough airing and full blown discussion. It is not the time to
obtain"closure" without achieving even a modicum of justice. There is still time to do
justice. Among other things, a full analysis of the impact on the local economy needs to
be done before the Board of Supervisors endorses the current Headwaters/HCP proposal.

So what is the sensible, balanced solution? I believe that the preferred alternative
is to:

1. Reject the HCP as inadequate and counter-productive, and

2. Enforce the law, namely, the Endangered Species Act, the Clean Water Act,
the Forest Practices Act, and

3. Reduce the combined federal-state Headwaters-related expenditures by $200
million, leaving $180 million for the following:

(a) At least $10 million for enforcement,

(b) At least $60 million for public infrastructure improvement to assist in
diversifying the Humboldt regional economy by construction of a marine
terminal for our deep-water port and revitalizing our railroad.

(c) Substantial watershed rehabilitation throughout our area, including
employment of displaced workers.

(d) A fair and substantial severance/compensation package for those
otherwise displaced workers.

I want to thank you for taking the time to read this letter. I am sure that you are
pretty well fed up with the whole issue, but I hope you can find the energy and patience
to undertake a full reconsideration of the Headwaters Deal. I believe that a solution along
the lines that I have outlined makes sense and is doable. I would be privileged to speak
with you regarding this entire matter if you deem it appropriate.

Very truly yours,

(1w T it

WILLIAM G. gE*RTAIN

WGB/flh\Encl:
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The Last Best Hope for Headwaters

Dy Dicnne Felnatein

1o those of us who have partizipat.

ed in what seemed like &n endless
debate over preserving the Headwaters
Forest Yet It is merely a frastion of time
in the 2,0C-year life of the magnificent
redwoods over which this inzreasingly
pliched battle k2s beer waged.

In the decadelong standoff, no solu
tion has ever been within our grasp. Two
statewide bond inltiztives on the ballot
that would have raised funds to purchase
Headwalers were rajected by California
voters; {edaral legislation to asquire the
Headwaters falied 25 well. The siate of
Callfornia says it has no legal recourse 10
prevent Pazillz Lumber from logging Its
own propeniy. And, 2fler slayicg ol of
the Headwaters {or 10 wvears, Pacifiz
Lurober made It clezr that the eompany
intended to begic salvege logging imme
diately alter the marbied murreiet nest
ing season ended two weeks 2go. Pres-
pects for 2 resolution certainly seemed
¢im 2s the Jogging date approached

Against this backdrop, | was asked a
raonth ago to belp move the negatiations
forward, After more than 100 houss of
ictense pepolztiors, a 1=ptative agres
ment was kammered gut {or the {ederz]
and siate governmen's 1o joindy pur-
chase the most sexsitive areas cf oid-
growth redwoods — the Headwatess
estand the Zlkhezad Springs Grove —and
enduch surrounding acreage o protect
these frazile ecosysiemms, neasiv 7,500
acres, The price &5 8330 millizo i zash

zd/or 2sses. '

Is it everything the environmentzliss
wanted? No — thay wanted 62,000 acres.
This was not zn obtzimable goah wa
couldn't afford 1o purchase tha! much
land. Is It eveything Charies Huswit
and Pacific Lumber wanted? No — they
wanled substanticlly more meney. They
balieve the Headwaters zlone is werth in
excess of $700 million. We couldn't zfford
that It Is & compromise, and the agres-
" mentisas{ragile zs the ecosystem we are
- trying to protect,

Butitis imporiznt to undersiznd that
the agreement Is a historic move for-
ward Not only dees the agreement — if
Itis completed — protect the heart of the
ancieniredwood groves, but it is also the

T'EN YEARS SZEMS like an eternity

A protest near Headwaters Forest

largest elfort at habitatl conservation in

U.S. history.

Under the tentative agreement,
which was signed by the Departmeant of
the Interior, the state of California, Pasif-
lo Lumber and its parent company,
Maxxzm Ine., the federal and state gov-
erzments will purchase 7,500 acres of
forest The preserve will include about
300 aczres of old-growth redwoods
known as the Headwaters Forest, 425
zzres of oldgrowth known as Elkhzad
Springs Grove, plus an additional 4.000
azres of second-growth land to provide
&n environmental “buller zone"” around

“{he most sensitive arezs,”

In agdition, Pacifis Lumber will sub-
mit a plan for habitat conservation
(known es an HCP) to the U.S, I'ish and
Wildlife Service in order to conduct log-
ging within 283,000 acres of Pacific Lum-
per holdings in Humboldt County. The
sizie reguires a “sustained yield plan, or
SY2, es well The [=deral and state gov-
ernmexnts, for their part of the d=al, must
epprove or deny the company’'s HCP and
5YP plans within 10 months. °

Some szy a scientifically sound habi-
tat cepservation plan cannot be complet-
ed in 10 months. However, the Depart-
ment of Interior's own guidelines spacify
ihat HCP's should tak= no more than 10
rmonths to comzplete, and the eaviroo-
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%

mentalists are welcome to pariicipate
the process by reviewing and Comme.

-ing on any plan submitted by Pasi

Lumber before it is approved.

As partof the accord, Paclfic Lums
has agreed not to conduct any loggi:
operations, including salvage logging
dead and dying trees, in the 7,500 a-
area during the 10-month period whe
the agreament is being fizalized ang
habitat conservation pian developad.

Bothsides have tremendous incen's

to turn this tentative agres=ment into
armanan! solution. The stale and fod:
al governments want 1o proteet envire
mentally sepsilive areas, permanent
protect the Headwaters and not dejjv:
an economic blow to the commuriti.
that depend on the timber Industsy {:
jobs. Pacific Lumber wan's to move b

Fuorest and log its forest 1znd, which nc
only kesps the company ia business b.
also keeps ['s employees on the payro!

. The agreement struzk betwesp (he:

sides can azcomplish both If everves
delivers on their part of the deal.

his 2greement Is fair and praztiz:
Thealternatives, however, are prev
depressing: Conirontations batwesn 2
logging environmentzlists and the lo
ging communities in Humbold( Ceun:
will only worsen withoutt an agresmenz:

This compromised offers our last ax
est hope Lo preserve these magnificer
edwoods. If the plan goss {orward, t-
Headwaters Forest will become 2 trezsu
ed {ederal and state preserve — and t-
argest babitat conservalioz planin hist
ry will be implemented. Jobs will t
szved, the forest will eontinue to provic

mmple

b
r
a
{

o
arnple kabitat for endangarad spaci
like the warbled murralet, 2nd our ck
dren will be able to experiznce 2 sou:
part of the virgin fores:s that once e
=]

_ peted the West Coast

Now is the time {or all of us to un!
behind the agreement Nottc doso w
destroy tiiis chance, which could ve:
well be our last ever, to presarve the
magnificent giants for generations
comae, r

Dianne Feinstein is California’s senior senzic

A TTACHMEDT .




MEMORANDUM OF UNDERSTANDING

WHEREAS, the County of Humboldt, the Humboldt Bay Harbor, Recreation and
Conservalion Diatriet, the City of Euroka, the Northwostern Paclfic Railroad, and the Humboldt
Bay Municipal Water District recognize the Headwaters Agresment of September 28, 1996, while
rescolving & long atanding controvorey In a manner saticfactory to many people, will ramove In
excess of $500 million worth of merchantable timber from the local region’s resource base and
that state and federal aasistance Is necessary to offest the economic impaet rosulting therefrom;
and '

WHEREAS, the partles hereto recognize that time is of the essence of the preparation of
iniormation, data, and arguments hecessary 10 juatify to atate ond foderal legiclatore and
administration officials funding of public Infrastructure improvements and projects which will
assist in diversilying the local region’s economy and provide a healthy employment base,

NOW THEREFORE BE IT RESOLVED by and betwsean the public entitiea aignatory to this
Memorandum of Understanding that: ‘

For the greater good of our community, the County of Humboidt, the Humboldt Bay
Harbor, Recreation and Conservalion District, the Clty of Eureka, and the Northwastarn Pacific
Railroad hereby agree to join In 2 common effort to obtain sufficient funding from federal and
state governments 1o offset the loss of In excess of $500 million of old-growth redwgod timber
resource from this region's economy and, more specificzlly, to pool our sfforts, to minimize
disagreements, and achieve, over the next 6 10 10 weeks, the ussembling of sufficient data, the
marshalling of convineing arguments, and the appropriate uge of effective contacts to gecure
funding to:

(a) Construct the much needed marlne 1erminal on Mumboldt Bay, including the
proposed harbor dredging project, and ancillary rail and highway Improvements.

®) Implement an adequately junded, long-term program for watershed rehabilitation
and maintenance of water quality enhancement within Humboldt County.

(e) To construct other punlic infrastructure and economile development projects
described in Humboldt County’s OEDP, 318 the Humbeldt @ry Harbor District'y Caertl

(d)  To offset lost taxes. Erreve st flan.

{e) To establich ratraining programs.

The parties hersto further resclve that the joint pursuit of the goals enunciated in this
Memorandum of Understanding will damonstrate to decision-makere both locally and nationally
that our community is united in its efiorts to achieve a healthy diversified local economy.

Dazted:

City of Edreka Humboldt Bay Harbor, Recreation
and Conservation District

/[
’ 'd -
Y -—
Al Ao R,
County of Humboldt Northwestern Pacific Railroad
—

<
“Humboldt Bay Munizipal
Watar District

A\

-
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Humbeldt County Board of Snberv'isors” I-Contact forInformation .~ T -- _ L
W Agenda ltem Transmittal -

From: Supervisor Bonnie Neely Name: Betty Bates

Meeting Date: Decomber 3, 1086
Time Requlred: 15 Minutes Telephone: 445-7509

. 4 |‘

Subject Juint Effort to Pursue ederai/Stais Funding to Offsct Impacts fo the Local Ecenomy as a Result of Headwatars
Agreement

_______——————n-————-—_—-_————ﬁ*—_—-———'*——*m_ﬂﬂ_—_'
———_——,————————"‘_—[
Summary: On September 28, 1996, the federal government and Pacific Lumber Company entered into a tentative agreement

to preserve Headwaters Forest in Humboidt County. As a result, $500 milion wu h of merchantabls timber will be removad from
this region’s resourca base. The impact to our local economy must be mitigated.

Since time is of the essence, information, data and arguments must be prepared to justify to the state and federai legislators
and administration officials funding of public intrastructure improvements and projects which will assist in diversilying the
economy.

Requested Action:

Take appropriste action.

: Sig nature o ( M\

FOR COFFICGIAL USE ONLY BOARD OF SUPERVISORS, COUNTY OF HUMBOLDT
k Upon moiion of Supervisor

Sceonded by Supervieor

and unanimausly carriad by thoss members present, the

Board hereby approves the recomimended action centained
in this Socard report.  Board Order No.

Dated:

LORA FREDIAN!
Clerk of the Board

By:

{ora Frediani




BOARD OF SUPERVISORS, COUNTY OF HUMBOLU'L, STATE OF CALIFORNIA

Certitied Copy of Portion of Pmceedﬁngs, Meeting of Tuesday, December 3, 1996

%

STBIECT: JOINT EFFORT TO PURSUE FEDERAL/STATE FUNDING TO OFFSET
IMPACTS TO THE LOCAL ECONOMY AS A RESUIT OF
HEADWATERS AGREEMENT (SUPERVISOR NEELY)

ACTION:  Adopt Mewmorandum of Understanding as shown on attachment.

Adopted on motion by St_;pervisor Neely, second by Supervisor Dixon, and the following vote:

AYES: Supervisors Dixon, Heider, Fulkerson, Nezly, and Kirk
NAYS: Nonse
ABSENT:  None

ABSTAIN: None

STATE OF CALIFORNIA )
Couuty of Humboldr ) =

I, LORA FREDIANI, Clerk of the Board of Supervisors, Courty of Humboldt, State of
Californiz, do hereby certify the foregoing to Ue & full, rue, and comect copy of the original made
in the above-entitled matter by said Board of Supervisors at 2 mssting held in Eureka, Caiifornia
s the same now appears of record in my Office.

pc:  Board Assistant IN WITNESS WHEREQF, I have hereunto
CAO set my hand and affixed the Seal of said
Economic Development Board of Superviso:s.
County Counsel :
LORA FREDIANI
attachment

Clerk of the Board of Supervisors of the
County of Humboldt, State of California

=== . |
. , B S Mt Bed Tl o
&-3) December 3, 1996




+ MEMORANDUM OF UNDERSTANDING

- WHEREAS, the County of Humboldt, the ITumboldt Bay Harbor, Recreavon and Conservation District,
the City of Fureka, the Humbeld: Bay Municipal Water District and! the Newthwestern Parifie Railroad recognivze ihal
the Headwaters Agreement of September 28, 1996, while resolving a long standing controversy in a manner
satislactory to nuafly people, will remove in excess of 83500 willion wurth of werdiuable tnbe fow e Tocal
" region’s resource base and that state and federal assistance is necessary o oflsel the cconomic impact resuling
therefrom; and '

WHEREAS, the partias herelo recognize that tine is of the essence for the preparation of inlormation, data,
and agwncrts necessary (o jusify to stare and federal legislaiors and administration officials funding of public
infrasrructure improvements and projects which will assist in diversifying the local region’s sconomy and provide a
healthy emnployment hase.

NOW, THEREFORE BE IT RESOLVED by and between the public entities signatory to this Memorandun
of Undersmnding that:

For the greater good of our comrmunity, the County of Humboldt, the Humboldt Bay, Harbor, Recreaton
and Conscrvation District, the City of Eurcka, the Humboldt Bay Municipal Water District and the Northwestern
Padfic Railroad hereby agrce to join in a common effort to obtain sufficicnt funding from the federal and state
governments to offsat the lnss af in axcess of $500 million of old-growth redwood Ember resource [rom this rezion’s
economy and. more specifically, to pool our efforts, to minimize disagreements, and achicve, over the next 6 to 10
wezths, the assembling of sufficient data, the marshaling of convineing arguments, and the appropriate use of efective
contacts to secure fundiryg to:

@ Construct the much peeded marine terminal on ITumboldr Bay with ancillauy rail
and highway improvements,

(b) Implement =n adequately funded, long-termn program lor watershed rehabilitation
and mainicnance of water quality enhancement within Hurnboldt County.

{c) Funding to construct other public infrastructuse and cconomic development
projects described in Humboldt Coung’s OEDF.

d)  To offsct lost taxes. ‘

() Ta estabhch retrmining programs.

Thie pactivs lhereto further resolve that the joint pursuit of the goals enunciated In this Memorandum of Understending
will demonstrate to decision-makers both locally and nationally that our community is urited in its eflorls Lo achicve
a hcalthy diversified local economy.

DATIED:

JULIE FULKERSON, Chair
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Humboldt
County

by - -
Digest
Palco SYP/HCP.In'*
Agency Review
State and federal ‘apencies
rezeived final review copies of
Pazific Lumber Co.'s logging and
_habitat plans Tuesday. .
. Yicki Campbell, from ths
National Marine Fisharies Servics,
.said agencies began reviewing the
;combined ;sustained; yield/habitat ;
eonservation ‘plans with:2 goal. of
TeledsingYit: for) 35 9023y 2public
omment < in " nid-Jubes iThe !
=quired ehvironmental documents
2% expecied in mid-July’ for 2'60-,
day public review,”” i
. “We're siill in 2 major crunch,”
Campbell said, noting that relzass
cates will b2 met only “if all goss
well” . .
The plans aren’t final yet, with
changes likely 1o result from the
agency review now in progress.
Changes may also come from pub-
liz input, Campbhz!l 53id, if there is
nsw information or agencies
misszd or misinterpreted soma-
thing.

Part of the 600-page document
can be accessed via the Internat at
www.palco.com, The agencies ars
working with the state to get all the
-documents on-line by ths tims
- public comment begins.

California must hold a public
hearing on the sustained yi=ld plan
within 45 days of its rslzase. And
Campbell said the 2gencizs want to
hold other public maatings.

Approval must bs gained for
Pacific Lumbar's habitat and log-
ging plans by March 31, 1999, -
before® $250 million in federal
funding can be released to buy the
7,500 acrs Headwaters Forest.
State funding for its $130 million
share is still uncertain, with legisla-
tors recently removing the funds
from the governar's budget and
placing it in saparute bills.

: *PﬁT—‘;‘Y*-'- " e
[BEAccepts Fines,

~74
No‘Probation

Pacific Lumber Co, rejected
probation and"opted 10 Pay maxj-
mum fines of $13,150 for violating
the state's Forest Practicas Act.

The company was found guilty -
of five misdemeanor eriminal
counts last Friday by Judge
Marilyn Milss, who then also
revoked the probation Pacifjc
Lumber was given in July 1997,

In Tuesday's senlencing hear-
ing, Miles offered thres years' pro-
bation in licu of finss. Conditions
of probation would have included
that Pacific Lumber obey al) laws,
forest practice rulss, statements
John Campbell made 10 employess
about logging practices after the
California Department of Forestry
sought to revoks ths company's
timber opzrator's license, and strin-
g=nt  wet weather operations
imposed by the CDF in issuing a
provisional Jicsnse for 1998, .

Pacific - Lumber Resource
Manager Tom Herman testified
that those resuictions were so
stringent the company was unliks-
ly to receive any further misds.
meanor citations {rom CDE But
neither he nor the company's attor-
ncy Bill Carson was willing 10
acczpt those conditions of proba-
uon. "

Before imposing ssntzncs,
Milzs said, “I don't think that puts
out a very good messaga” -

*This was an gpporiunity for PL
lo make 3 swatement about how
strong  their commitment is 1o
obeying the rulasy”said Deputy
Disuict Atomey Andrew Iszac,
“They bought their way out”

The misdzmeanor cogvictions

-| related 1o probl=ms with'logging

and road mdint=nancs pear streams
and in rainy weather, - .
Anti-Pacific Lumbsr . activists
said they felt someoge should bave ¢
gone 10 jail. But Isaac.said that
under criminal law he must have
evidence that company higher-ups

order 1o charge them with'thz mis-
demeanors. He did not have .that

er it “appropriats” to charge indi-,
vidual workers who  operating
equipraent ia violation of the forzst

AMstice mlee

wged workers to break the law in - -

evidence, Neither did Isaas consid-
e ATTACHH

#4




44

50 CFR 13.21(e)2)

SUBPART C - PERMIT ADMINISTRATION
§ 13.21 lssuanee of pem:m

(2) No permmit may be isshed pricr 10 the receipt of & wrinen
3pplization therefor, unfess o wriles verittien Fom e
requirsments, as authcrized by § 13.4, is insentad o the
clicial fle of the Bueaw, An oral or wiintsn representation
of en emplayes ot egeaf of ths Uniled Staiss Govammany,
or 1 action of such employes or sgent, stall fst be
consgued o5 & pemait waless it meets the fequirements of 2
pemitas deflned in 50 CFR 10,12

™) Upca_r_:ﬂ..zipt ofs ja-re?.:.-ly exocitiod epplization for o
p=rmit, the Dirsoior shall issue the eppropriate pemait
wsse:

(1) The applicant h_:g:..becn c::c:a-'::i_'a oivil penalty or -

convieted of eny criminal provisica of any ratuls of
regulation relziing 1o the asuviyy for which the
1pplication is filsd, if sush pescssment of conviction
evidenoss a lesk ef remponaibilisy, :

(2) Ths af’plicml chas faikd o cisclese msi=nal
Efomation requirsd, or has mads falss stitementy es (o
Ly matmial fact, in tonncction with his epplication;

(3) The applizant h'c.s'failcd to dononstizlz 2 velid
justification far (ks permil end @ showing of
respunsibiliny,

() The euthi icativg reyuesicy gostially Cirsarens a
wildlife oc plant popilation, e

(5) Taz Dr=ztor finds trough further inquiry or

invesugation, or otherwiss, tal the gpplizezt is o
qualificd.

(c) Disqualifyirg faztors, Any ons of the following will
Csguelify 8 person Fom Fezziving pasmils fssind wnder has
Pan. : :

(1) A convietizn, or calry of a ples of guilty or nclo
contendere, for 8 fefony violation of the Laczy Act, the
Migatzy Bird Traaty Act, o the Bald and Golden Eagle
Prolezion Acl disgualifies any such p=son frem
reesiving o excreising the privileges of @ permit, tntess
suzh disqualification has besa sxpresaly waived by the
Dirstor in response 10 2 wrinen pedtion,

(2) T revemation of 2 peazit for resscns found in §
13.28 (a)(1) or (2X2) disqualifies any such person from
r=Siving or exersising the privileges of a similer permit
for 0 peiod of Bve years from the date of the final gy
dezisied on such revecation. At e e

Al

ATTdq
=Y




Houss Balks al Coneessions
¥or Conservalion of Redwoods

By Joby Warrick
Washington Post Stalf Wriler
Thursday, July 24, 1997; Page A01

Texas millionaire Charles Hurwitz was vowing to cut down the world's largest privale stand
of ancient virgin redwoods one by one unless the goverument met his price, which included,
on one paricular day, Alcalraz.

"I'd tear down that crumbling old building," Hurwitz told nzgoliators, referring 1o the
hisloric istand prison it San Francisco Bay, "and I'd put in a nice holel.”

Slalg and fed=ral ofiicials rejected the Alcatraz proposal, but las( fall agreed inslead {o pive
Hurwilz cash: more than $300 million for 7,500 acr=s of environmenlally sensitive lands in
Californiz’s northem Humboldt County, including about 3,000 acres of old growth
redwoods, The prics is roughly twice the amount U2 guvenunent spent on acquiring
parkland rationwide last year, '

While the Clinton administration insists the deal was [air and nscassary 1o prolest one of the
. halion's environmental treasures, the kind of gre:n-for-greenery trads that Hurwitz
nzgolialed is allracling increasing conlroversy in Washinglon.

Hurwitz, a junk-bond financizr turned timber magnate, is one of a string of enlreprensurs in
the past yzar who have sought cash or other convessions from the govermnmeut by threataning
lo destroy environmental resources or Lo creale eyzsores in public parks. The resulling
n2gotiations yieldzd settlements that are considered miajor envirommental viclories by the
White House, including the purchase of Hurwitz's Headwatars Grove in northem Califomnia
and 2 365 million seltlement to halt a planned gold mine nsar Yellowslons Natjonal Park.

This month, some members of Congress are balking at appropriating the money to pay for
the dzals, which are even raising questions among conservative Republicans who are sirong
supporters of protesting the rights of private properly owners. The House losl week voled Lo
strip from the Interior Department a $700 million appropriation that includes monzy for
Hurwilz and the owners of the New World Mine near Yellowstone, The Senate is expecled
o relain the $700 million in a vole next week, but Senale Energy and Natural Resoursss
Comumittee Chairman Frank H. Murkowski (R-Alaska) says the money will be contingant
on authorizing lzgislation and oversight hearings. g

Most of the questions surround the Hurwitz deal, which some critics say represents both a
bad precedent and a gross overpayment, a visw supporied by at least one independent .
assessment of the properly that was conducted last yzar by the Justice Department.

'In the absence of appraisals, it's hard to know if these were good deals or not," said Rep.

Ralph Regula (R-Ohio), the House Appropriations lnterior subcommittes chairman "Ths
administration is just making the policy and sending us the bill.".

) | A Tm%@%ﬂ“




announced a SépL 13, 1996, deadline 1o begin culting down some of the old growlh traes ifa
sellizment was not reached. He even established a sell-described conservation group 1o lobby
govemment officials fo buy the land. '

Finally, aler intervention from Sen. Dianne Feinslein (D-Calif)), a deal was struck that
appeared to ofTer something for everyone. Politicians would be able to claim credit for
helping save thie giant trees; Hurwitz and a smaller timber company received a $380 million
commitment The Texan also agreed to drop his lawsuit and abjde by a2 government-
sanctionzd conseivation plan ]lil managing the rest of his 193,000 acres,

Nearly a year laler, govemment negotiators, conservationists and Hunwitz, himself contend
that the $380 million deal was a victory for the envirorunent and a bargain for the country.

Both sides cite a U.S. Forcsl Servies assessment four years ago that estimated the value of
the timber al $500 million

"This is a precious ecological resouree,” said Kathleen MueGinty, chaimman of the White
House Council on Enviromnental Quality. "In addition 1o its visual beauty, it is extremaly
rizh as a habital for for threatsned and endangered species," Noling thal Congress had beey
leading the push for a Headwaters purchass long before the While House intervened,
McGinty expressed confidence that congressional leaders would honor a commitment made
during budget talks 1o authorize the purchase,

Others insist the deal wasn't a bargain at all. For one thing, the purchase increasss by only a
few percent the acreage of old growth redwoods that already is protected in California parks.
Moreover, the Headwalers tract is in mountainous terrain and surroundad by privale tracts,
razking accessibility difficult for would-be visitors.

the grove's reporied $500 million 2ssessment is itself in dispute. The 1993 U.S. Forest
Service appraisal, which gaugss the land's timber value, 2ssumes that loggers would harvest
virtually all the trees, unencumbered by envirommental restrictions. '
A litle-known assessment made last year by the California consulling finn Mason, Bruce &
Girard Inc. took thos restrictions into account and came up with a vastly lower figure. -
Assuming current environmental regulations would remain in place, the company appraised
the tract’s value at only $20 million. Lifting the restrictions raised the estimate {o $250
lillion. The study, oblained by the Natural Resources News Service and made available to
The Washinglon Pos!, examined the same 4,500-acre portion of the Headwalers tract as the
1993 survey,

Administration officials played down the assessment's relevance. One source, who spoke on
the condition of anonymity, said the survey was "not a formal appraisal” and not as reliable
2s the sarlier estimate, - -

R r
Bul to congressional critics, the more important issue was not the valuation of the fimber but
ths potential long-term cost of the administration's land acquisition strategy,

.
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. THE UNIT“D STATES OF AM"{ICA.
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BERGER & NORTON ,
1620 26TH STREZT - oo -3
SUITE 200 SOUTH - <.t S
.. SANTA MONICA, CA 9040.—4040
' TELEPHONE (310) 445-1000.
MICHAEL M. BERGER
'EDWAR.DG BURG
STEV'ENA.BLUM

THE PACIFIC LUMBER - oo
-COMPANY e AR
125 MAIN STR=:T
_ P.O.BOX37
SCOTIA, CA 95565 D Lot . :
TELEPHONE (707) 764-2222 e T T -
- HONY R. PERNO .ot R
DAL.A.I-_A.D

PI‘-LSBURY. MADISON .0 SUTRO

235 MONTGOMZRY STREZT
- " P.0,BOX 7880

RAWLES. HINKLE, CARTER, ' o AV
. -BEHNKE & OGLESBY _ R |
169 MASON STREZT, SUTE 300 - - L :
P.O.BOX720  -- A L. /

" UKIAH.CA95482° ¢i-  * S,
 TELEPHONE (707) 4626694 ~ &z‘

SANTRANCISCO.CAS41207880 - = - .0 T A
. TELEHONT(41S) 9831000 ' . .
ASONRKSMRJR A

!

JARZD G, CART:R .
- FRANK SHAW BACKK

Artorneys for Maintiffs -

- .

 INTHEUNITED sTAijés_ COURT OF FEDERAL CLAIMS

THE PACIE-'IC LU'MB._R COM"AN'Y : ). T
a Delawars corporation; SCOTIA "ACIHiC ) T

Fl .
r

" HOLDING COMPANY, a Delawars - )
~corporation;-and THE SALMON CREEK © )
’ CORPORALION a Delawara comorahon )
;. )
Plamtlfrs D
' '..‘.-.- ’ -. s . ):'

Cys. ; e ) “
S
)
)
)

Defandant " '

) COM'PLAINT FOR INVERS“ COT\ID‘:MNATION

R p,rmcumew
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N o - =3 . '
: 'Acc:ss' reads. The inability to use Owl Creﬂk A.llen Creek, and

U N

'Jnadwaters wxll dﬂonvn acxfxc Lu.moer cf the abxhty to c:ms“—uct access roads

— -

to other pa ots ofx._s t::-werlands. '; ' .- e

LY I

[¢}]
\

8 - Usaole natural resources for other Pacifi iic Lumber hnds. Natu al

-9l resourcss usad on other par_s of the Padfic LL.nbe: for..st,.such as qt_ar—f rock
10H which'is usad to build roads and mad suriaces for the entire property, hav=

hi . - - - -
114 been lost., Thers'asz rock pits in Zeadwaters, for instance, that cauld have

1 . ' ' :

2|l been used for this purposa. .t o -

3 R . L ) ) T . Co
. a u . " i PR ) . . . . L . . : .

14 . . ] . s

L] I T T

=2 !.:war displaczment.. There will be Ia:or d:s:zlace:nant resulting in

170 the need far severanca packages, less of ca*x:'u..mry, and less ofschools Ttis

13 nacassary for i L miber to have, in ‘:ca*-a a sebb= cc"x.rnt_mty w:.h Jo"'s, o
. \- ¢

19 the al:"m'xdant health and c..samuty plzrs, ra‘:.ra:nﬂ'xt plars, s;holarsmr:s

.

20 schools and the like. .In contrast is the tcvm of Orck, Californiz, wherz 70%

21 - = — __-'---.., . D
people went on walfars aftar IL_-.ba:::xr was replaced by a park. -
27 ) ) . . - . i
24 . . - - A
: R . - . i .15¢ L . . : '
2- : . . » . . - . - f ..
5 T :
Ot::s:r econcrmic u-wact- In 1895 s"udy of the eccnon'uc effacts of.

. .

25 ) .
i tha US. N:_: proposad Cn‘acal nabz:at Designation, a Fmanc== pro:._ssor )

& Consultad by Padiic Lu:'m.: conch.dad. the losses would be' s!zggarmg. :One
. . T N—

28_ " scenarip assumed about 33,000 acres would be Mthc_h:a}vn‘ from forest ., e :

vt . . . /.7




manaaement activity, resulnnv in an estimated 367 iobs lost directly at Pacific
S .

_ Lumber, and 1,280 jobs lost region-wide, with the annual value of logs not

. hawmﬂ, and a discountad value of future lost harvest at over
e . = ) . ' R
$460 million. Undﬂr a 6,000 acre scenario, an esimated 352 Padfic Lu.mber

jobs would be Ios;, and 1,150 rﬂvxon—wxdﬂ )obs would be fost. The annual ; ’\ﬁ
value oflocs not harvested would be 511 023 000, with the present dxscox.ntnd '

L}

. . . .
L S ) TR ¢ TR - SR X TUN N YR *

value of tha f'..tur= lest har.r.st at 5166 m_lhon.

sl co T'ne pio sor conclud d that the impact on'Padiic Lumber's

9 emplcy'me'\t rolls is much more than proportonal‘to the reduction i in
0’ ove:a.ll ha .'ns‘abln aceage. M.tlls “A" and "B", tha oIdest of the mills, are
11y - soe'-*_ncauy conf d to r-ull Lh= large chamstsr old growth trees. ‘That
C12{ lumber has high markﬂt value, and the producaon process Juaned by the -
13 'ev'xd produc.. is muc:\ more Jabor mtenswe "than processes usad at the other
14 . mills. Thus, the number OEJODS that will bﬂ lest thh thr- less of old O'rowth
s and the cansaqunt mamu*y of the conua_ny to func ion economically — is

.
== s1gn.nr:an:ly graatar than it would be sxr’mly as a measurament of tha oId .

17y, growth-ageage as a ;.ro:oruon of the comcanys enb.rﬂ forﬂsba-xd

18 CL e
1lg | Yo
20 157
21 l/ S . Attar-n_zys' fm' 'Pacix:"lc Lumber h.ad to incur attanﬂ)'rs' fees,
22 ir;c%ud.ing tha Murrzlets’ a;tor‘loys feas, in exc2ss of S%_E'L_L_H;__n-:m__thﬂ' ) L/_//' .

———

231 . Martled Murrelet litigation. Thos fees are part of the property takan f:om-
— T RS

r

24_ Padfic Lumber 25 a result of the Federal ESA's aDphcatmn to Pacific Lumoers -
' \-__--‘h_ . - . .

25 land . o] ) . )
25 ———— e

-
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